CENTRAL CIRCUIT COURT MEMBERS’ GUIDE 

1.  INTRODUCTION

The Trial.  A court-martial is a public trial.  It is the most visible function of the military justice system.  The court must safeguard the rights of the accused and protect the members of the community.  To do so, the trial must be impartial, fair, and orderly. 

This Guide.  This guide is intended merely to acquaint court members with relevant information.  In the event of any conflict, the trial judge's instructions at trial will govern. 

2.  COURT MEMBERS

Eligibility to serve as a member.  Members are selected for duty based upon availability and upon statutory requirements which include the convening authority's determination that they are best qualified for such duty by reason of their age, education, training, experience, length of service, and judicial temperament.  

Qualification of members.  Knowledge of some facts of the case, or acquaintance with the attorneys or with prospective witnesses is not necessarily a disqualifying factor, but must be disclosed when the member is questioned in court so that fact may be considered by the attorneys and the judge in determining each member's qualification to serve.  Additionally, members should advise the court at that time of any urgent personal matters or health condition that might impact their availability for the duration of the trial, or their ability to devote full time and attention to the trial. 

Function of members.  For the duration of the trial the court-martial is the primary duty of every court member.  The members must remain alert and neutral throughout the trial.  The members may not assume a partisan attitude toward either side.  Members must assess witness credibility, decide facts, and determine the issues presented to them based solely upon the evidence and law presented in the courtroom.  In evaluating the evidence, the members are expected to use common sense and rely upon their general background, their knowledge of human nature and the ways of the world, and their experience in assessing credibility of others.  

Function of the president.  During trial the senior member serves as president.  The president guides the members' discussion during deliberations and calls for a vote, but the president's opinion and vote carry no greater weight than that of any other member.  The president also performs other specific tasks—as explained by the judge—similar to those performed by the foreman of a civilian jury. 




3.  OTHER PERSONNEL OF THE COURT

The accused.  The accused is presumed innocent of the charge(s), and has the same basic Constitutional rights as the defendant in a State or Federal criminal court.  The accused is not required to produce any evidence. 

The judge.  The judge presides at all open sessions of the trial; rules upon all matters of law; and instructs the members on the law and on their duties. 

The counsel.  The trial counsel is the prosecutor, and has the burden to prove the accused's guilt beyond a reasonable doubt.  The accused may elect to be represented by military or civilian counsel.  Counsel's duties often require them to object to testimony or evidence, and to ask harsh questions.  Their performance of duty should not be considered adversely to the party they represent. 

The court reporter.  The court reporter is responsible for making sure that every word spoken in the courtroom is available for accurate transcription in a verbatim record of trial.  

The bailiff.  The bailiff is detailed—usually from the accused's unit—to assist the judge in the orderly conduct of the trial.  When not required by the judge, the bailiff will assist counsel and the members with administrative tasks.  The bailiff is not qualified to answer members' questions about the trial.

4.  COURT PROCEEDINGS

Normal courtesies.  Courts-martial are no different than civilian trials.  The bailiff will call "all rise" when the members or the judge enter and depart.  As the presiding officer, the military judge controls the proceedings and enforces ordinary rules of courtesy and decorum. 

Military courtesies.  All parties in a court-martial will show normal military respect except that there is no saluting, and the court will not rise or come to attention for the entry or departure of senior officers.  In their role as counsel, military attorneys have overriding responsibilities that may require them to treat superiors harshly in questioning or in argument. 

Courtroom etiquette.  During open sessions of the court, eating, chewing gum or tobacco, and smoking are prohibited.  Any non-alcoholic beverage may be consumed from a plain opaque container. 

Materials in the courtroom.  Members may bring reasonable personal articles—such as handbags—into the courtroom.  Two-way radios, portable phones, audible pagers, and wrist alarms will be inactivated while the court is in session.  

Members notes.  Members may take notes during the trial and refer to them throughout the trial, including the closed session deliberations.  While taking notes it is important to observe the witnesses, because the members must assess their credibility in order to determine the facts of the case.  Each member is responsible for the safekeeping of his or her own notes.  

Items of evidence.  During the trial, members may be provided original pieces of evidence or copies of documents or photos.  These may be examined individually in court or during any recesses.  Normally they will also be available in the deliberation room.  Originals of all items—including any worksheets—must be returned at the conclusion of trial for inclusion in the record of trial. 

Sources of information.   Members will not consult or consider any source of law or fact not presented to them in open court.  In the event that a member's specialized knowledge of any field of endeavor is raised by the facts, the member may use that knowledge in asking clarifying questions of witnesses, but the member may not otherwise use that knowledge to decide the issues or persuade other court members.  Members may not visit locations referred to during testimony, except under supervision of the judge. 

Recesses.  During short or extended recesses the members may attend to personal or duty-related matters, bearing in mind that their primary duty is the court-martial.  No discussions of the case will be held—between members, or with others.  The members are not confined to the deliberation room during recesses, but they should avoid lingering or congregating in common areas of the building where witnesses and trial participants may be present.  Members should avoid conversations with members of the legal office staff—even on other matters—because of the appearance of impropriety. 

Article 39a Sessions. These are hearings without the members—attended by the judge, counsel, and accused—where legal issues are raised and decided.  Some are conducted prior to the court members’ participation; others may be conducted during trial.  During such hearings the members are in recess.  The members should not speculate about the content of such hearings.  Those hearings will be in the record of trial, which the members may examine at the end of the trial, after it is prepared by the court reporter and authenticated by the judge. 

5.  QUESTIONS

Questions about trial.  Neither the bailiff nor legal office personnel can answer any substantive or procedural questions about the trial.  Any such questions should be addressed to the judge in court by any member, or at other times, by message through the bailiff. 

Questions to witnesses.  When both sides have completed their examination of the witnesses, the members will be afforded the opportunity to ask questions to clarify their view of the facts.  Court member questions are limited to facts placed in issue by the testimony of the witness.  Additionally, the judge will not permit any answer to an improper question, even if there is no objection by counsel. 

6.  CLOSED SESSIONS

Discussions of the case.  All members have equal say in the discussion.  Any member may attempt to persuade other members, but the influence of rank will not be used in any manner to override the independent judgement of any member.  Member's notes are not evidence, but they may be referred to refresh members' recollection of the testimony or other trial events. 

Deliberations.  During closed session deliberations, only the members are permitted in the deliberation room.  If the members have access to a restroom during their deliberations, no discussion of the case will occur except in the deliberation room, in the presence of all court members.  The bailiff will remain available outside the deliberation room while the members are in closed session.  No one—including the bailiff—shall remain within hearing distance of the members' deliberation discussions.  The bailiff will relay directly to the judge any requests or questions by the members. 

7.  ADMINISTRATIVE MATTERS

Administrative Support.  The bailiff will serve as the members' point of contact for administrative support, and will refer members’ requests to appropriate legal office or court personnel.   

Messages.  The bailiff will not pass messages to the court members, except upon approval of the judge.  The judge screens such messages merely to insure that there is no appearance of improper communication about the trial to the court members. 

Phones.  During recesses the members may use available phones for permissible purposes. 

8.  POST-TRIAL MATTERS 

Optional clemency recommendation.  If the court imposes a sentence, the defense counsel is permitted to solicit clemency recommendations for consideration by reviewing authorities.  Members who elect to submit such a recommendation should limit it to the type and amount of clemency they recommend.  

Discussions about the case.  Members will adhere to their oath not to disclose or discover the vote or opinion of any particular member of the court—to include themselves—unless required to do so by order of a military judge.  
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